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This is a decision on the petition pursuant to 37 C.F.R. § 1.78(a)(3), filed December 5, 2003, to 
accept an unintentionally delayed claim under 35 U.S.C. § 120 for the benefit of a prior-filed 
non-provisional application. 

On December 20, 2001, the above-identified application was filed with a declaration which 
identified the filing date of prior filed application numbers 09/3 14,128 and 09/632,474 as May 
19, 1999 and August 4, 2000, respectively. The specification of the above-identified application 
set forth that it is a continuation-in-part (CIP) of the '474 application, but failed to indicate that 
the '474 application is a CIP of the '128 application. 

35 U.S.C. 120 Benefit of earlier filing date in the United States : 

An application for patent for an invention disclosed in the manner provided by the first paragraph of section 1 12 of 
this title in an application previously filed in the United States, or as provided by section 363 of this title, which is 
filed by an inventor or inventors named in the previously filed application shall have the same effect, as to such 
invention, as though filed on the date of the prior application, if filed before the patenting or abandonment of or 
termination of proceedings on the first application or on an application similarly entitled to the benefit of the filing 
date of the first application and if it contains or is amended to contain a specific reference to the earlier filed 
application. No application shall be entitled to the benefit of an earlier filed application under this section unless an 
amendment containing the specific reference to the earlier filed application is submitted at such time during the 
pendency of the application as required by the Director. The Director may consider the failure to submit such an 
amendment within that time period as a waiver of any benefit under this section. The Director may establish 
procedures, including the payment of a surcharge, to accept an unintentionally delayed submission of an amendment 
under this section. 
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§ 1.78 Claiming benefit of earlier filing date anH cross-refers t Q ot her anp lirat.W- 

app , canon number or mternational application number and international filing d*e ^uK^TdSS A 
petition to accept an unintentionally delayed claim under 35 U.S.C. 35 U.S.C §§120, UlTS^ttS^ 
of a prior-filed application must be accompanied by: W efit 

^ U § ' 20 ^ (SX2) ° f * iS SeC,i °" » 

(ii) The surcharge set forth in § 1 . 17(t); and 

(Hi) A statement that the entire delay between the date the claim was due under paragraph (a)(2)(H) of this section 
and the date the cla.m was filed was unintentional. The Commissioner may reqL actional* Station where 
there is a question whether the delay was unintentional. mrormation where 

37 C.F.R. § 1.78(a)(3) requires a statement that the entire delay between the date the claim was 
due under 37 C.F.R. §1.78(a)(2)(ii) and the date the claim was filed was unintentional. Since the 
statement contained in the instant petition varies from the language required by 37 C.F R 
§ 1.78(a)(3), the statement contained in the instant petition is being construed as the statement 
required by 37 C.F.R. § 1 .78(a)(3) and petitioner must notify the Office if this is not a correct 
interpretation of the statement contained in the instant petition. 

With the instant petition, Petitioner has included the appropriate reference to the prior-filed 
application, the required fee, and has made a statement which is being construed as the proper 
statement of unintentional delay. 

As such, the petition under 37 CFR 1.78(a)(3) is GRANTED. 

The granting of the petition to accent the delayed benefit claim to the prior-filed application 
under 37 CFR 1. 78(a)(3) should not he construed an meaning that the instant application is 
entitled to the benefit of the prior-filed a p plications. In order for the instant application to he. 
• entitled to the benefit of the prior-file d applications, all other requirements under 35 U.S.C. $ 
120 and 37 CFR 1.78(a)(1) and (a)(2) mu s t be met. Similarly, the fact that the corrected Film? 
Receipt accompanying this decision on petition includes the prior- filed applications should not 
be construed as meaning that applicant i s entitled to the claim for benefit of priority to the prior- 
filed applications noted thereon. Accordin gly, the Examiner will, in due course, consider this 
benefit claim and determine whether the instant application is entitled to the benefit ofthp 
earlier filing date . 

The petition under 37 C.F.R. S1.53 : 
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Petitioner has also filed a request for a corrected filing receipt. A corrected filing receipt has 
been enclosed with this decision. p 

After this petition is mailed, the application will be forwarded Technology Center 2100 for 
further processing. 

Sfi fo n ^ P o h o° n ^ n r, ber f ° r ^ ° ffiCe ° f Petiti0nS Which should be "»d for status requests is 
p / 1 J 1 1 2-32X2. Telephone inquiries regarding this decision should be directed to Senior 
Attorney Paul Shanoski at (571) 272-3225. 
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